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1. What is the challenge of an ideal contracting system? Express your answer in terms of the risk and balance of power.

An ideal contracting system must allow parties the freedom to identify and redistribute all possible commercial risks, while regulating the balance of power between them. (Class notes 8/30).

2. In an ordinary commercial transaction, what are the pre-contractual risks of the buyer and the seller, respectively?

The buyer risks that he could pay less for the item, and that the price will go up. The seller risks that he could get more for the item, and that the price will go down. In simple terms, both risk that they could do less well.

3. (T/F) A person can contract to redistribute risks over which he has absolutely no control.

True. As in Anderson v. Backlund, where one party contracted that there would be water, essentially guaranteeing that it would rain. 

4. (T/F) Both parties assume the risk of fulfilling exactly the terms of the contract, however absurd or improbable, as long as it remains possible to fulfill that contract.

True. In School Trustees of Trenton v. Bennett, the contractor was still responsible for completing the school house even after it was destroyed twice by acts of God, because there was no redistribution of that kind of risk in the contract. The parties could just as easily assigned liability for acts of God in the contract.

5. Short of specifically identifying each possible risk and assigning it between parties, what is one way a contract avoid litigation for unforeseen risks?

The contract can contain language that states that in the event of unforeseen events, such as acts of God, the parties will then submit themselves to binding arbitration. (Class notes 8/30).

6. In the absence of fraud, or specific contractual language to the contrary, who assumes the risk that the item being purchased is of a higher quality than either party had known? Buyer or seller?

The seller has the specific pre-contractual risk that he might get more money for the item in a perfect market. Thus, unless the contract specifically redistributes that risk, or the buyer is fraudulent, the seller retains that risk. For example, the woman in Wood v. Boynton risked that the jewel she sold was a diamond and not a topaz. Also, the rancher in Sherwood v. Walker risked that he was selling a cow that he did not know was pregnant. Furthermore, the shareholders in Kennedy v. Panama Mail Co., could not back out once they realized that the company was not as attractive as they had thought because they had not won a lucrative contract.

7. Why should parties not be allowed to exit from a contract when they have ended up worse overall, even greatly worse, as a result of contracting instead of foregoing a contract?

To allow parties to exit contracts because it turned out to be a bad decision would be to defeat the very nature of the contract. It would become useless as a means to regulate commercial transactions because they would no longer be enforceable. (Class notes 9/1).

8. How explicit in a your reservation of power language does you have to be to place yourself squarely within the "zone of safety" and avoid being subjected to contractual liability?

There is no amount of explicitness of language that can exempt you from contractual liability if there is contradicting language or conduct on your part designed to reasonably convince the other party that you have committed. (Class notes 9/6). For example, in Jenkins Towel, Fidelity was very explicit in stating that the final determination of the contract was up to them. However, their actions were such that Jenkins Towel was reasonable in ignoring the explicit language and relying on Fidelity's conduct. Similarly, in Mabley v. Borden, the Mabley Co. was very explicit in absolutely reserving the right to withdraw their offer of pension at any time. However, the nature of the pension document as a whole was to induce employees to remain with the company.

9. Why is the law of contract deliberately fuzzy as to when parties have crossed the line into contractual obligation?

In order to promote good faith, ethical business practices, the courts will not draw a bright line between contract and no contract. This enables them to better regulate the contracting process. The courts realize that contracting parties need room to "wiggle", but the more carefully you couch your terms and equivocate, the more likely that you will lead the other party into reasonably relying on your favorable language and conduct. Courts are quicker to step in when the risk is very lopsided.

10. (T/F) A contract is rendered invalid due to lack of consideration if the parties leave some terms open to be negotiated at a later time.

False. The fact that some matters are left for future negotiation does not preclude the finding that a binding contract was formed during the preliminary stages. In both Itek and Borg-Warner the parties left terms open to be later negotiated, and in both cases, a binding contract was enforced. It is a common equivocation strategy to attempt to reserve power to terminate a contract if some future negotiations turn sour. This enables the parties to keep on the look out for better opportunities in the future, and be able to exit from any obligations that they might already be under. However, when these actions are coupled with conduct that creates a reasonable reliance in the other party, a binding contract is formed. (UCC §2-311).

11. What is the pre-contractual risk between an unconscious patient and a doctor who has performed services upon him? What type of contract is found between them? How would a "sliding scale" based on the patient's ability to pay affect the risks?

The unconscious person risks that he will not be treated, and perhaps die. The doctor risks that he could get more money for his services. A court would construct a "quasi-contract" also known as an "implied in law" contract between them to avoid the patient being unjustly enriched at the doctor's expense. The sliding scale, if used, would determine the amount of the doctor's recovery, thus "fine tuning" the exact amount of risk redistributed between them. The more closely the recovery was fixed to the ability of the patient to pay, the more closely the transaction would resemble a normal doctor/patient relationship of the time, therefore bringing the remedy closer to expectation damages. The court in Cotnam v. Wisdom found that the sliding scale was not applicable to unconscious patients, and thus limited the recovery to restitution damages. 

12. In Vickery v. Ritchie, the parties attempted to form an express contract for the construction of a turkish bath house, but they were each presented an improper price by the architect who later left. As it turns out, the construction company spent about $33,000 in materials and labor, but the resulting market value of the property dropped to about $22,000. In terms of risk and good regulatory policy, why should the court award the contractor the fair market value of his materials and labor, as opposed to the resulting fair market value of the property?

Since the bath house had already been built, the landowner had been unjustly enriched at the expense of the builder. Therefore, the court constructed a quasi-contract between the two parties. In determining the remedy, the court must determine the amount of the unjust enrichment. In making their decision, the court observed that the parties had made no redistribution of risk as to who would bear the loss if the resulting value of the property was less than expected. Since this was a pre-contractual risk to the landowner, which had never been redistributed, it was left with the landowner. Thus, the landowner was forced to pay the fair market value of the materials and services because that is how much he was unjustly enriched at the builder's expense.

13. Should a bidder for a government contract be awarded damages if his bid is not considered by the government, or if it is considered but rejected in bad faith? If so, how should damages be awarded? Does the government obtain any benefit from the bidding process? 

Yes. When a contractor entertains bids under the advertisement of giving them good faith consideration, he is liable to the bidders for the cost of preparing the bid if he does not give them good faith consideration. Thus, the bidder should be awarded reliance damages. The contractor receives the benefit of getting the lowest price because of the competitiveness of the bidding process. In return, he offers the bidders the opportunity to be considered in good faith for the contract. (Heyer Products).

14. What considerations, other than the conduct of the parties involved, might a court take into account in determining the amount of damages to award in a contract case?

The court takes an active role in regulating commercial transactions. Thus, in order to encourage litigation in cases where the stakes might otherwise be to low, the court will sometimes award expectation damages. This policy sends a clear message of deterrence to potential contracting parties.

15. What is the difference between express and implied in fact contracts? Any difference at the "bottom line"?

An implied-in-fact contract differs from an express contract in the medium of expression. The express contract is in words, either spoken or written, and the implied in fact contract is in terms of conduct of the parties. Both contracts protect the expectation interest, so there is no difference in the remedy. However, the implied in fact contract can be more difficult to prove. (Class notes 9/22).

16. What special problems to contractual obligation are found in cases involving family members?

In cases involving familial relations, the courts tend to presume that the services rendered were solely due to love and affection, and not due to any deliberate contractual re-distribution of risk. The courts prefer to let the families manage risks in their own way without becoming involved unless the transaction has some commercial nature. (Class notes 9/22).

17. If two parties to a transaction leave the price open for further negotiation in the future, but then fail to reach a good faith determination of price when it comes time to negotiate, can the "contract" be enforced? If so, what should the price be set to?

Yes, the contract can be enforced. Even such an essential term as price can be left to future negotiations. If the parties fail to negotiate a price between them, then the price shall be deemed to be a reasonable price at the time of delivery. (UCC §2-305, and Sun Printing, dissent).

18. Where there is ambiguity as to the terms of a transaction in the communications between parties, how is the "mistake" most likely to be construed by the courts?

The courts will most likely construe "mistaken" language to be intentionally equivocal and not merely sloppy, so as to put a strong message forward that the burden is on the communicator to ensure that they are as clear as possible in their communications. The originator is in a better position to avoid ambiguity in communication than the recipient is to interpret it as it was "intended". To hold otherwise would create an incentive for persons to be intentionally ambiguous because they could later claim that the language was a mere "oversight". For example in U.S. v. Braunstein, the gov't made a clerical error in the price on the telegram. Although the ∆ knew it, he was allowed to exit the contract because the burden of clarity was put on the gov't. In Butler v. Foley, the letter omitted the word "subject", meaning "subject to other considerations". Had this word been present, the case would have been judged according to how broad a reservation of power was created by the word "subject".

19. Under what circumstances could silence be viewed as assent?

If the silence of one party causes the other party reasonably conclude that the other party has assented, then the silence is sufficient. The determination depends more upon the reasonable interpretation of the other party than it does upon the "intent" of the silent party. When the nature of the goods, or the market conditions surrounding those goods, requires prompt action on the part of the contracting parties, the silent stalling by one of them constitutes an action from which assent may be inferred. (Cole-McIntyre-Norfleet). UCC §2-204 provides specifically that a "contract for sale of goods may be made in any manner sufficient to show agreement", which includes silence if the facts fit, even if the precise moment of contractual commitment is unknowable.

20. Explain, as precisely as you can, the reliance principle. What measure of damages can be protected by invoking the reliance principle?

The reliance principle protects the π in the situation where the ∆'s conduct could reasonably mislead the π into performing an act or forbearance, and the π is reasonably misled by that conduct. The reliance principle can be invoked to protect even the expectation interest. (Class notes 10/4).

21. The "battle of the forms" is a term for the problems that arise when the offeror and the offeree have standard contract forms that each attempt to reserve power for themselves, but are in conflict with each other. Explain how these situations are regulated under modern contract law.

These situations are regulated by UCC §2-207 which provides that additional terms in an acceptance are to be treated as proposals for addition to the contract unless the offer specifically limits the acceptance to the terms of the offer, or they materially alter it, or notification of objection to them is given within a reasonable time. Furthermore, it states that conduct by both parties which recognizes the existence of a contract is sufficient, even if the actual writings of the parties conflict.

22. What are some examples of terms that would be thrown out by a court from a form contract under UCC §2-207?

1) Substantial reduction of a customary warranty, 2) Substantial limitation of a customary remedy.

23. How does the reliance principle come into play in Capital Savings to protect the bank customer from having to make up the difference in the mortgage payments that resulted from a miscalculation of the monthly payment by the bank?

The customer relied upon the bank to make a correct calculation of the monthly payment when deciding whether or not to buy a house, and who he would finance with. The customer was reasonable in his reliance because he did not have the power to double-check the calculations, and he was only interested in the bottom line monthly payments. Interest rates were only meaningful to the bank. Thus, when the bank made the mistake, it was represented as being correct, and therefore could reasonably be relied upon by the customer. Furthermore, the customer did, in fact, rely on the monthly payment figure. 

24. Can the reliance principle be coupled with express contract?

Yes. The reliance principle should not be confused with the reliance interest, which is not protected by express contract.

25. Under the reliance principle, should a π be able to recover the expenditures he made in reliance on the ∆'s conduct (reliance damages), as well as the gross profits that he would have made if the deal had gone through (expectation damages), both in the same action? Why or why not?

No. To award both would be a double recovery. As in any commercial transaction, the expenditures are subtracted from the gross profits to determine the net profit. The π could alternatively sue for either the expenditures (reliance damages) or the gross profits (expectation damages) in separate counts, but the court would only award one or the other.

26. Explain, as precisely as you can, the consideration doctrine.

Consideration is a relationship as between two contracting parties. It is the identification and redistribution of risk. Consideration is present when the parties understand the risk involved and redistribute the risk accordingly. When consideration is present, the remedy crosses from the reliance interest to the expectation interest. (Class notes 10/13).

27. Explain, as precisely as you can, the relationship between the reliance principle and the consideration doctrine.

Consideration is the relationship between contracting parties which is the identification and redistribution of risk. The reliance principle is the notion that a contract may be found where one party's conduct could reasonably be relied upon by the other party, and the other party is motivated by that reliance. Together, these two concepts work hand in hand, because where the parties identify and redistribute their risk, a reasonable reliance on that distribution is created.

28. How can promissory estoppel result in award of expectation damages?

Although promissory estoppel is particularly geared toward protecting the reliance interest, it can result in award of expectation damages when there is no more just remedy, or when reliance damages and expectation damages are the same. The court can award expectation damages under promissory estoppel if they can find the identification and redistribution of risk between the parties and it is such that awarding expectation damages would be the only effective means of regulating transactions of that sort. (Class notes 10/13).

29. What is the relationship between the power of acceptance and the power of revocation?

They are equal and opposite. The exercise of one extinguishes the other. (Class notes 10/18).

30. Under what circumstances is an offer and acceptance analysis helpful in determining the presence or absence of a binding contract?

Where the parties are dealing with each other "at arm's length" as through the mail or other media that lends itself to the offer and acceptance rhythm. Commercial transactions by bidding are a good example. (Class notes 10/18).

31. In the standard general contractor/sub-contractor bidding scenario, what legal meaning bearing on the identification and distribution of risk between the sub and the general can be attached to the use of the sub's bid by the general in figuring his general bid price, under the reliance principle? List all possible meanings. How should a court select the "correct" meaning?

1) Unconditional acceptance of the sub's bid. - This would happen in a case where the general wanted the particular sub so much that he would guarantee the sub's profit regardless of whether the general was awarded the general contract.
2) Conditional Acceptance of the sub's bid, contingent upon being awarded the general contract. - In this case, both parties would be bound as of the time of the use of the sub's bid, but subject to dissolution if the general contract is not awarded. The sub would not be free to revoke his bed, nor the general to shop around for a lower bid.
3) An option is created at the time of use. - The sub's bid would be converted to an option which would be open for a reasonable time, thus protecting the general's reliance on the bid. The option could be die due to acceptance, or lapse.
The court should consider the balance of power between the two parties, as well as their conduct in determining which interpretation to apply.

32. Under what circumstances would you, as a matter of sound regulatory policy, allow the withdrawal of a mistakenly calculated bid?

When the mistaken bidder can make a showing that the mistake was made in good faith, and provides actual notice to the offeree before the offeree has relied upon the bid in good faith. This would protect the offeror from being held to his mistake when the offeree knew that it was unreasonably low, but jumped on it anyway. It would also protect the offeree from deliberate under-bidding by the offeror in anticipation of revoking his bid after being awarded the contract.

33. How does the "receipt" doctrine affect the balance of power as between the offeror and the offeree? When should it be applied?

The receipt doctrine protects the reliance interest of the receiver of the communication. Thus, it balances the power in favor of the receiver. The "dispatch" doctrine, on the other hand, protects the reliance interest of the sender. The receipt doctrine should only be applied in those circumstances where the receiver has reasonably relied on the representations of the sender. A good opportunity for application of the receipt doctrine would be where the sender is a offeror who wishes to revoke an offer which was left open for an unspecified amount of time. The offeree should be protected for any action he takes in reasonable reliance until he receives actual notice of the revocation. (Class notes 10/25).

34. What is the relationship between "offer and acceptance" analysis and the consideration doctrine? 

An "offer" must contain an identification of the relevant risks involved, and propose a way to re-distribute that risk in a way that could reasonably be interpreted by a potential acceptor as conferring a power of acceptance upon them. The "acceptance" must be an assent to at least some of the proposed re-distribution of risk. Thus, when an offer is made and accepted, the risk has been identified and redistributed. The resulting relationship between the parties is the consideration that supports the express contract. (Class notes 10/27, 11/1).

35. §45 of the Restatement (Second) of Contracts provides that when an offer invites acceptance by performance, the beginning of performance transforms the offer into an option, and the option is exercised by completion of performance, resulting in an express contract. What special problems of acceptance by performance does §45 cover? Where does the reliance interest figure in §45?

§45 covers the problem that performance takes time. §45 allows an express contract to be formed, even though the acceptance is not by words, but rather by action. If the performance is completed, the express contract is formed and the performer is entitled to expectation award. However, to hold someone to completion of performance before protecting any of their investment of resources would be to violate the reliance principle because an offeror could revoke after the performance had been started. Thus, even before completion of the entire performance, the performer could recover reliance damages based on the expenditures he has made to date. (Class notes 11/3).

36. When a buyer has reserved the power to buy unspecified amounts, his promise has been said to be "illusory". What is this "illusoriness"? What is its relationship to the consideration doctrine? How do requirements contracts governed by UCC §2-306 overcome this problem?

By "illusory" it is meant that the buyer's promise appears to be a redistribution of the risk that the seller had pre-contractually, namely that the seller would not be able to sell enough product to make a good profit. However, if the buyer has the discretion not to make any purchases, then he has not assumed any of the buyer's risk, but has shifted his pre-contractual risk to the seller. Thus, the buyer is not harmed by market fluctuations because he is not required to buy when the price goes up, and can stock up when the price falls. It is related to the consideration doctrine because consideration is the identification and redistribution of risk. A requirements contract solves this problem by requiring the buyer to purchase his good faith requirements from the seller, thus putting bounds on the "lopsidedness" of the redistribution of risk.

37. In close cases, why do modern courts prefer to find contract formation between parties as opposed to concluding that no contract was formed?

The court has a general preference to find a contract so that they can regulate the parties within the framework of contract law. If they found no contract, they would be leaving the parties to regulate themselves. Courts can reformulate the contract, and then impute that meaning upon the parties as a tool of active regulation. (Class notes 11/10).

38. In a performance centered contract, what is the barest addition to performance itself that may yield contractual liability?

The barest addition to performance is that it must unjustly enrich the recipient. This can form the basis for a quasi-contract. A good example is the unjust enrichment of an unconscious patient by a doctor similar to the facts in Cotnam v. Wisdom. (Class notes 12/1).

39. In what way could a performance centered contract lead to protection of the expectation interest?

When there was a previous obligation which was barred by the statute of limitations, or when there was a transaction that was defeated by the statute of frauds because it was not in writing. Each of these prior performances is waiting for a subsequent promise to pay, at which time the debt is revived. (Class notes 12/1).

40. What is a bilateral executory contract and what is its relationship to the expectation interest?

It is a contract based solely on reciprocal promises, without any performance by either party. The only remedy for these cases is the expectation interest because there has been no performance to ground restitution or reliance recovery. (Class notes 12/1).

1. Under what circumstances would fraud be a valid defense to a contract action?

1. Fraud is a deliberate inducement of a mistake on the other contracting party. However, the consideration doctrine, in its purest form, is indifferent as to mistakes by either party. It is the certainty of mistakes that causes parties to redistribute their risks contractually in the first place. In fact, one of the risks that a contracting party distributes to himself is that the other side may have deceived him. However, since fraud involves bad faith, it may interrupt the flow of information severely enough to disturb the consideration and distort the risk distribution. Only at that point may it become a valid defense, and then only to the extent that an objective reading of the contract (under the reliance principle) would disallow the portions of the contract that the fraud distorted. Even where fraud is present, some portion of the consideration may be salvageable. And where the consideration is salvageable, the consideration doctrine requires that it be salvaged. 

3. Why must we reject the notion of "legal detriment" as a requirement for contract modification? As a matter of sound regulatory policy what should we substitute in its place?

3. The old classical theory of contract required a "new consideration" to be present in order to modify a contract. This required a party who was under a pre-existing contractual obligation to incur some further increment of "legal detriment" in order to secure any greater promise from the party to whom he was already obligated to perform. The rigidity of this requirement has given way to the new standard of "good faith". Under the good faith standard, parties who desire to renegotiate their pre-existing contract to modify the risk distribution in view of changing market conditions may do so without stumbling over doctrinal baggage like "legal detriment". As sound regulatory policy, the good faith requirement protects the reliance of the parties by allowing modifications so long as they are not brought about by economic duress, as in the case where one party has already performed and the other is using his resulting power monopoly as a tool of extortion. Thus, the same principle that regulates balance of power in contractual formation in the original case, is equally operative in a modification of that contract. The fact that a pre-existing contract is present may alter the balance of power, but it does not prevent good faith redistribution of the exact same risks that have already been distributed.

4. How does modification differ from waiver? Why is it important to commercial dealings that both means of risk redistribution be allowable?

4. Modification is a "permanent" change in the risk distribution which requires some manifested assent by both parties. Once a modification to the contract has been successfully made, it can not be permanently retracted by one of the parties acting unilaterally. Waivers, on the other hand, may be unilaterally introduced into the contract, as well as unilaterally retracted by that same party. They are both necessary to commercial dealings because they allow contracting parties the freedom or latitude they need to do business effectively. Changing market conditions happen so quickly that parties are often looking for a means of escape from the restriction of pre-existing obligations. Allowing both modifications and waivers provides the parties with more options to subtly reallocate risks.

5. Identify as precisely as you can the apparent tension between the reliance principle and the operation of a waiver. How does UCC §2-209(5) deal with this problem?

5. Any time that parties are allowed to unilaterally alter the consideration, there is necessarily tension with the reliance principle. The troublesome characteristic of a waiver is that it can be unilaterally retracted. If retraction were allowed at any time, even after the other party has reasonably relied upon the continuation of the waiver, then the reliance principle would have no regulatory bite. In order to protect the reliance of the parties, UCC §2-209(5) requires that in order to retract a waiver, a party must give actual notice of the retraction and that the retraction will not be valid to the extent that it has been reasonably relied upon the other party. Note the similarity in operation of the reliance principle here as compared with revocation of an offer.

6. How can payment of "less" than the contracted for debt be squared with the consideration doctrine?

6. The consideration doctrine requires that the parties bear the risks that were distributed to them upon contract formation. Thus, when the "debtor" tenders "less" or a different performance, he necessarily shifts risks toward the "creditor". This can only be squared with the consideration doctrine if we recognize that consideration is not static, and allow the consideration to evolve. Modification, waiver and open price terms are all examples of an evolving consideration. 

7. When two contracting parties have made an express contract in which they differ on the meaning of a critical term (remember the "chicken" case), normally the party who has been most reasonable in their construction of the language is rewarded as a matter of regulatory policy by having their meaning used by the court. How should the conflict be handled in the case where both parties have been equally reasonable?

7. Assume that the language in dispute goes to the heart of the consideration. When two parties have been equally reasonable in their conflicting interpretation of the language, then the consideration is broken. Under an objective view of the contract, neither party can be said to have redistributed their risks because they have not even been properly identified. Thus, the court must set aside the consideration, either in whole or in part, and get directly at balancing any protectable reliance or restitutionary interests between the parties.

8. Sometimes a court chooses to set aside the consideration, discharge parties from any further obligation to perform, and get directly at the reliance and restitutionary interests of the parties. What dilemma, measured at the bottom line, does this choice introduce?

8. When the court discharges the parties, it is stating that the expectation interest is not worthy of protection. This means that it is not going to put the parties in as good a position as they would have been if the performance had been completed. When awarding reliance or restitution damages, the court is attempting to put the parties in the same position that they were in pre-contractually. However, the risks that the parties were exposed to pre-contractually have changed in the meantime. The amount of stability in the market minimizes the disturbance of risk that is brought about by discharge, but does not eliminate it. Thus, in a changing market, an increment of reliance on the contract's existence itself is created post-contractually. This is to say that the parties have lost something in the process even if they are reimbursed for their expenditures because contract law can not turn back the hands of time. The parties are given back the resources they had pre-contractually, but they are now faced with deploying those resources in a different market. This is a serious dilemma in the law of contracts because its regulatory power is diminished to the extent that it can not provide perfect protection for the parties' interests.

9. How does the "American Repair Doctrine" differ from the rule of absolute liability in the case of building construction contracts? Why does an objective view of the consideration obviate the need to rely on the doctrinal approach and still arrive at the correct bottom line?

9. The doctrine of absolute liability is best reflected by the Bennett case. There the court read the contract as including an unconditional promise on the part of the builder to erect the building Thus, all of the risks associated with erecting the building were to be borne by the builder. The "American Repair Doctrine" is best exemplified by Butterfield. There the court stated that since both parties had obligations to contribute various performance to the construction of the building, that there was an implied condition that if it became "impossible" to finish the building (read: the cost of erecting the building grew to outside of the parties' contemplation) they would both be discharged from further obligation. Thus, the risks of non-completion of the building were shared between the builder and the owner. Use of these doctrinal approaches can lead to artificial results if the builder decides to make the transaction "cooperative" by providing some work for the owner to do. Under a strict interpretation of the American Repair Doctrine, that builder would then have lessened his liability because he would be discharged from his obligation if it became commercially impracticable. The most accurate way to approach this problem is by an objective reading of the consideration under the reliance principle. By assessing the parties' conduct, one can better get at the heart of the transaction and determine how subtly the risks have been redistributed, and arrive at the correct bottom line in case of discharge or breach.

10. Identify the typical protectable interests that a builder and a landowner may have arising out of a contract to build a house. What do they represent?

10. 
Builder's Interests
Interest
Represents
Expectation
The contract price for the construction of the building or any part thereof.
Reliance
The cost of materials purchased for constructing the building.
Owner's Interests
Interest
Represents
Expectation
The value of the building or any part thereof upon completion of the contract.
Restitution
Any installments made which represent unjust enrichment to the builder.

11. Construct an argument that discharge of the parties, meaning the setting aside of the consideration, can be squared with the consideration doctrine itself.

11. A court can be faithful to the parties' contract by either releasing them or binding them to their contractual obligations, or even to modify the obligations, as long as the consideration provides for it. The consideration itself can provide the setting aside (in whole or in part) of the expectation interest and provide for the protection of either the reliance or restitutionary interests. The consideration can provide for crossing into protection of the expectation interest, and crossing back out of it upon the happening of a certain event. Thus, the consideration can provide for its own evolution, and not break.

12. Why might a negotiated outcome be preferable to a litigated outcome in a contract dispute? What common problem is a negotiated outcome faced with?

12. The success of contract law is best measured when the parties can negotiate the outcome themselves in good faith. A negotiated outcome most truly represents the enforcement of the parties' own consideration. There is less opportunity for error by the court in constructing an imperfect remedy. Thus, a negotiated outcome can be an even stronger regulatory tool than litigated damages because any imperfection in a litigated outcome tends to weaken the bite of the reliance principle. The duty to renegotiate in good faith when there has been a significant change in the market is imported into the parties' own consideration, whether they provide for it expressly or not. However, the common problems that face all contractual formation are still present upon renegotiation. Bad faith, economic duress, and balance of power problems are all regulated by the good faith requirement inherent in the consideration. 

13. Describe the pressure put on the consideration by one party having completely performed before the other party has performed. What regulatory goals must the court balance in order to address this problem sufficiently?

13. Forfeiture. The pressure on the consideration is the imbalance of power that is created once a party has fully performed and the other party's obligation is still executory in nature - where there has been no corresponding performance yet by the other side. When addressing this problem, the courts are faced with balancing the urge to protect the performing party's reliance or restitutionary interest which is crying out for protection, and discouraging breach by requiring the parties to renegotiate their own result in good faith.

14. Identify the pressure put on the consideration doctrine by including a express liquidated damages clause that requires specific performance of the contract as a remedy.

14. The consideration doctrine seems to require that if the parties have negotiated a particular remedy as a response to the risk of breach, then it must be enforced. Since specific performance precludes the payment of monetary damages, it is a broad reservation of power. Thus, allowing the specific performance clause may not be an objective reading of the contract. This puts pressure on the consideration doctrine because it requires an reading of the contract that appears to be in conflict with the express terms of the contract. However, this can be reconciled if one realizes that regardless of the express language the contract might use, the remedy must be in keeping with an objective view of the consideration. 

15. In fashioning the ideal remedy, the court must keep in mind the bottom line regulatory message it will be sending out as a precedent. To this end, what must the ideal remedy accomplish?

15. Since most breaches are not litigated, courts are stuck with the fact scenarios that they are brought. The particular case being adjudicated may not be the ideal vehicle to carry the regulatory message they wish to send. However, they must use what they are given to make the greatest impact on regulation. The success of the ideal remedy can be measured according to how well it encourages parties to continue to negotiate in good faith and allow the consideration to evolve because only then can we be certain that the parties own consideration has been best served. Thus, the more clearly the remedy portrays that the costs of breach outweigh the costs of performance (or the costs of allowing the consideration to evolve), the better that contract law can promote contractual stability and encourage parties to continue to negotiate in good faith. 

16. Why might an arbitration award of specific performance be given more weight by a court than an express specific performance clause in a contract?

16. By consenting to arbitration, the parties import the risk that the arbitrator's judgment might be unfavorable to them in their own consideration. In doing so, the risks are balanced more equally than if a naked specific performance clause had been included expressly in the contract as a power grab by one side. It is much easier to say that an objective reading of the contract included the risk of an arbitrator granting specific performance than it is to read a naked specific performance clause as being objectively part of the consideration because the balance of power would be more lopsided in the latter.

17. Why does an objective view of contract require that in a standard sale of goods contract a buyer's damages for lost profits due to seller's breach be based on whether he has effected cover?

17. Lost profits (like any other damages) must be  part of the objectively understood consideration in order to be recoverable. In a standard sale of goods contract, an objective reading of the contract must take into account whether the buyer was purchasing the goods for end use, or for resale. If the purchase was for end use, and there was to be no resale, the buyer was not going to make a profit. The only objective means to know whether the buyer objectively "intended" resale is to require him to act in the market as he would have had the seller performed. Thus, if the buyer does not effect cover, then he is given only the contract-market differential which would enable him to acquire substitute goods for end use. Any lost profits awarded if he has not effected cover could represent a windfall. However, if the buyer does effect cover and make a resale, then he is entitled to his lost profits because they can be objectively viewed as being contemplated by the consideration. That is to say that the seller objectively "knew" in this kind of commercial setting that the buyer had commitments to meet that would have to be covered in case of his breach. 

18. Under what circumstances might lost profits be denied even when they are part of an objective view of the consideration? Give one example from the cases we have read where this might have occurred.

18. When they can not be proved. In Fruend, the author made a contract with the publisher for royalties on book sales. Royalties represent a portion of profits. Thus, the consideration provided for the award of lost profits upon the publisher's breach. However, Fruend was unable to provide evidence of what his lost profits would have been. Past book sales could have been presented to make a case for what the lost profits would have been. 

19. All other facts remaining the same, would it have made any difference at the bottom line in Kerr if the telegraph company were able to decipher the encoded telegram and understand its contents? Why or why not?

19. If the cost of the telegram were the same, it may have made no difference. In any contract, the damages must be in line with an objective view of the consideration. The ability of the telegraph company to decipher the telegram tends to indicate that they objectively understood the nature of the commercial transaction and that they understood the consequences to the parties if the telegram were not transmitted. The more likely that a particular item of damages would result from a breach, the more likely that the parties identified and redistributed that risk. However, just because a RCA has notice as to damages does not necessarily mean that the parties distributed the risk of that damage to RCA, especially if the contract price (price of the telegram) did not reflect the magnitude of that risk. Kerr could not reasonably rely on RCA ensuring their multi-thousand dollar profit for a mere $25 cost of telegram transmission. Objectively, RCA can be understood to have borne only the risk that Kerr could have chosen to spend that $25 more profitably.

20. Identify the "increment of risk" that is brought about by anticipatory repudiation of the seller in a standard sale of goods case. Why does the consideration doctrine require that this increment of risk be assigned to the repudiating seller? 

20. The "increment of risk" refers to the risk associated with the change in market conditions between the time of contract formation and anticipatory repudiation. Parties to a contract are normally shielded from market changes that occur between the time of contract formation and the time of performance. This leads to an increment of reliance on the contract itself. Thus, when a seller repudiates, the buyer is suddenly exposed to the risk that the market price is different than the contract price at the time of repudiation, as well as the risk that he may incur additional costs effecting cover, or that he may not be able to effect cover at all. This is the increment of risk that was not previously distributed. The consideration doctrine requires that the parties bear the risks that were distributed to them at contract formation. Since the risks have necessarily changed in the meantime, assigning the increment of risk brought about by seller's repudiation to the seller himself is the only way to salvage the consideration. If the buyer were to have to bear that risk, there would be a sudden lopsidedness of risk that could not be tolerated by an objective view of the consideration. 

21. Why might there not be an "increment of risk" created when a debtor repudiates in a unilateral contract such as a simple debt?

21. In a unilateral contract such as a simple debt, one side (the creditor) has already completely performed. Thus, the consideration centers on the due date of the debt. The risk that has been distributed is whether the debt will be repaid on time. If the debtor repudiates, there is not an alteration of the risk, because non-payment on the due date is the very risk that the contract has distributed to the creditor. Additionally, the liquidity of money makes it easy to obtain elsewhere in order to meet any commitments the creditor may have had on the due date. Thus, there would be no increment of risk associated with the debtor's repudiation and no requirement to accelerate the due date.

22. Describe how the consideration doctrine requires that a party who is faced with anticipatory repudiation may wait no longer than a commercially reasonable time before bringing an action for damages.

22. When the repudiating party has made his repudiation final, the aggrieved party may treat the contract as being breached and immediately resort to any remedy allowed by the consideration. The repudiating party would then have the increment of risk brought about by changed market conditions assigned to him. However, the longer the aggrieved party waits before bringing an action, the more the incremental risks continue to add up. If the aggrieved party were allowed to wait longer than a commercially reasonable time, and simply stand on his supposed contractual "right" to performance, then he would be able to shift or assign more risk to the other side than the consideration of the contract would allow. That is to say that the contract's consideration will not allow an aggrieved party to sit back and wait for the market to become more favorable while the repudiating party bears all the risk that the market might actually become less favorable. If an aggrieved party attempts to trade off his profits against the repudiating party's damages in this way, then the consideration doctrine requires that the risk of market changes necessarily be shifted to the aggrieved party.

23. Give an example of how an aggrieved party might actually minimize his losses by continuing to perform after the other party has already made his repudiation final? Could an award of specific performance be useful in this type of case?

23. In some cases, the contract's consideration may provide for the continuation of performance by the aggrieved party even though the other party has made his repudiation final. This is best exemplified by a service contract where the service provider's completed performance would generate new business for the service provider that could not be generated by partial performance. For instance, a painter would miss an opportunity to get new clients if the art gallery who commissioned a painting from him were allowed to repudiate their obligation to buy and display the painting. In such a case, an objective reading of the contract might be said to include the risk of generating new business as central to the contract, especially if the contract price seemed low compared to the market. Thus, if the painter were not allowed to finish the painting, his damages would include any lost profits from clients who would have hired him if they had seen the finished work. An award of specific performance would probably be applicable to this case because the painter would probably be unable to sustain the burden of proof as to lost profits and mere reliance damages would be insufficient because they would only cover the cost of materials. Specific performance would allow the painter to reduce his losses, as well as keep the parties at the negotiating table to continue to negotiate in good faith and allow their consideration to evolve. 

24. Why does the UCC provide the alternative for the repudiating party to retract his repudiation, as well as allowing the aggrieved party to wait a commercially reasonable time before resorting to an action for breach?

24. In keeping with one of the primary regulatory goals of the UCC, the flexibility afforded by these options allow parties faced with repudiation the margin they need to give the consideration a chance to evolve and contain the transaction rather than breaking. If all repudiations were treated as final, and all aggrieved parties were required to bring an action for damages immediately, then repudiations would be catastrophic to the consideration. Since the best meaning of the parties' consideration can be found when they reach it on their own, the UCC provides a powerful regulatory framework that allows contract law to survive the pressures of the not uncommon commercial obstacle of repudiation.

25. Exactly why might a retail auto dealer be allowed to retain a reasonable portion of a down payment on a car when the buyer decides to breach his sales contract and return the car which is subsequently sold to another buyer? 

25. A retail auto dealer may retain the down payment to the extent that an objective view of the contract's consideration allows it. The nature of retail car sales is such that when a sale is repudiated, the dealer loses more than just his time and effort; he loses a sale. The amount of return he gets on his investment of resources is directly related to the volume of sales he can generate. The risks associated with generating sales volume are those that he attempts to redistribute though his sales contracts. One way that the car dealer manages that risk is to provide for irrevocable down payments on the car. To the extent that this down payment is in keeping with commercially reasonable lost profits and incidental damages, the dealer may keep it as liquidated damages, even though the actual car is resold.

26. During negotiations for a building construction installment contract a general contractor demands that a clause requiring immediate acceleration of all future installment payments be included as liquidated damages in case of the client's breach. What is the trouble with this clause? Why might the client be inclined to leave it in the contract anyway?

26. The general contractor is attempting to create a liquidated damages clause that seems to be clearly outside of an objective view of the parties' consideration. If this term were to be given effect, the client would have to pay the full contract price for each installment, even though the work would not be done. To the extent that this exceeded the cost of the materials and labor that the contractor had expended to date, these damages might constitute a windfall to the general contractor. Even if the general contractor was a "paper" contractor, and could be viewed as a lost volume party, anything in excess of his anticipated profit would surely represent a windfall. However, since this clause is such a large power grab, and seems to be outside the parties' objectively understood consideration, it is unlikely that a court would ever enforce it. In fact, if the client eventually wanted to bail, it could be used as evidence of bad faith on the part of the general contractor which might operate to reduce the liability of the client even further. Additionally, since it is likely to be inoperative anyway, the client might choose not to fight it during negotiations in order to gain a more advantageous position on other terms. Of course, the client always runs the risk that this strategy will blow up in his face.

27. Why is a life insurance contract not assignable to another beneficiary?

27. This can be answered directly by looking at the risks distributed by a life insurance contract. The contract between the testator and the life insurance company distributes the risks associated with the testator's decision to benefit a particular person. The identity of the beneficiary is the sole reason for the contract. His identity is part of the consideration. Thus, it would break the consideration of the contract between the testator and the beneficiary for the beneficiary to be able to assign those rights to another person. 

28. How might unregulated assignment of contractual rights violate the consideration doctrine?

28. Objectively, a buyer or seller in an ordinary commercial setting can not be said to care whether he performs for the original party or for someone else, as long as it does not increase his risks beyond the parties' consideration. If an assignor who had not completed performance were allowed to assign his contractual interests to assignee who was unable to perform, that would shift the remaining contractual risks to the other party, and the consideration would break. By disallowing assignments that increase the corpus of risk, contract law can promote alienability of contract rights, while still being faithful to the consideration doctrine.

29. Why is it imperative that rights for damages upon breach of a contract for the sale of goods always be assignable if the assignor has completed his performance?

29. If the assignor has completed his performance, then there can be no increase in the corpus of risk by assignment, because the assignee has no remaining obligation to perform. Thus, the contract rights at this stage are equivalent to money, because the non-breaching party is entitled have the breaching party bear his risks monetarily as damages. Since the health of a free market economy is directly tied to the alienability of its money, so then is the law of contract which serves that free-market economy dependent on the alienability of contract rights.

30. Explain how a life insurance beneficiary's contractual interest in the contract between the testator and the life insurance company is restitutionary in nature.

30. The consideration of a contract between the testator and the life insurance company involves the distribution of the risk that the testator could better have provided for the inheritance of the beneficiary by spending his money on some other means other than this life insurance company. The testator's obligation is to pay the life insurance company money. The life insurance company's obligation is to pay the benefit of the policy to the beneficiary upon the testator's death. Thus, money paid to the life insurance company which is not used for the purpose of ensuring the payment of the benefit to the beneficiary represents an unjust enrichment of the life insurance company at the beneficiary's expense, even though the beneficiary did not pay the policy premiums.




